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It is a pleasure for me to be here today to deliver the Erwin N. Griswold
Lecture. And it is an honor to follow those who have graced this lectern before
me. They include important mentors to me. Several are close friends.

Today, we are in a quiet interlude awaiting the next serious political debate
about restructuring the nation’s tax system. No fundamental tax policy concerns
are at stake in the current disputes over economic stimulus or in the political
huffing and puffing about postponing or accelerating the income tax rate cuts of
the 2001 Act. Those arguments are concerned principally with positioning Demo-
cratic and Republican candidates for the 2002 congressional election, not tax
policy.

But the coming decade with its paint-by-numbers phase-ins and phase-outs of
2001 Act tax changes, the tax cuts waiting to spring into effect, along with the
sunset of the entire Act in 2011, makes this a propitious time to take a hard look
at the nation’s tax system. It is impossible to describe the nation’s current tax
system in anything other than tentative and uncertain terms. Even the most
sophisticated tax lawyer cannot be sure what the current statute means for the
future. Should we, for example, believe that more than 35 million taxpayers—
nearly one-third of all individual filers—will be subject to the alternative mini-
mum tax, as the current law implies, or should we instead be confident that some
future Congress will avert that train wreck? Has the estate tax really been re-
pealed? The 2001 law repeals that tax only for the year 2010. That is why Paul
Krugman described that year as an auspicious time to “throw Mama from the
train”—at least if she is rich.

There will be four congressional and two presidential elections before 2010.
Absent a Constitutional amendment, President Bush cannot serve past January
2009. Congress enacted nearly 100 different laws amending the tax code in the
fifteen years just past. The structure of the 2001 Act makes congressional reex-
amination of the nation’s tax law inevitable.

Those of us who have an abiding interest in the nation’s tax policy should
treat the 2001 Act’s sunset in 2011—its “Ax-the-Act” provision—as a unique
opportunity to debate what kind of tax law should govern the nation in the 21st
Century. We need to be prepared when a tax reform opportunity knocks. We do
not have any stable status quo.

*Justus S. Hotchkiss Professor, Yale Law School, New Haven, Connecticut. Emory University,
B.B.A. 1966; University of Virginia LL.B., 1969. Excerpts from this lecture, along with other
material, including a detailed proposal for restructuring the nation’s tax system, will be published in
an essay entitled, “100 Million Unnecessary Returns: A Fresh Start for the U.S. Tax System,” in the
Yale Law Journal. See Yale L.J. 261 (2002)
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Nor has it been easy to embrace the status quo for quite a long time. No
politician spearheaded a save-the-code movement in opposition to the congres-
sional Republicans’ recent efforts to scrap the code by terminating it a decade
hence.

But if we cannot admire the tax law we have, what should we wish for? Let
me share with you some of my observations about the nation’s current tax law,
along with a few comments about its history and where I think we should be
heading. :

I knew Erwin Griswold, but he was not exactly a friend of mine. Dean Griswold
and I first met in 1974 when Foundation Press was searching for a young law
professor to update his tax coursebook. Only much later did I learn that.the two
previous honorees had busted out. After Erwin and I had exchanged numerous
letters and Erwin had read the two articles I had then written, he finally sug-
gested that we meet in his office at the Jones, Day law firm in Washington, D.C.
Erwin began by instructing me that the proper function of the introductory
course in taxation was to prepare a student who lands in solo practice in Kansas
to answer any tax questions his clients might encounter. I responded that this
goal was both impossible and inapt. “The tax law,” I added, “is more important
than that. It is the primary link between the nation’s citizens and their govern-
ment. Many more people file tax returns than vote in presidential elections. The
politics of taxation has a major impact on electoral decisions at every level of
our government.” “The tax law,” I continued, “is a window into the nation’s
views about justice, about how much economic inequality the society considers
appropriate.” “And,” I said, "nowhere in American law is there a better place to
examine carefully the premises of our adversary system and, in particular, the
role tax lawyers play in working out the tensions between citizens’ insistence
that the government perform well its assigned functions, on the one hand, and
each person’s personal resistance to sacrificing private resources to the public
treasury, on the other.,” Erwin scowled at me, barely indulging my youthful
enthusiasms. Those of you who knew him well will not be surprised that he did
not instantly capitulate. Nearly five hours later, after a long lunch, Erwin Griswold
concluded our first meeting by observing: “Any book that can satisfy both you
and me should have a broad market. Why don’t we give it a try?” The first
edition of Griswold and Graetz was published two years later in 1976. The
fourth edition of its successor Graetz & Schenk—Deborah Schenk of the NYU
Law School—was published in September 2001.

Erwin’s book, first published in 1940, was the first law school coursebook on
the subject of federal taxation. It took a person of Erwin Griswold’s stature and
tenacity to convince Foundation Press that the subject of federal taxation war-
ranted its own coursebook. Erwin’s organization of the material is still widely
followed, not only in our book, but also by nearly all of the fifteen or so other
income tax coursebooks now in use. And much of the material covered in
Erwin’s first edition—the pages devoted to corporate income taxes and estate
and gift taxes—now must be found in other books designed for separate courses.
Erwin could not have anticipated that the last two chapters of our book today
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would be devoted to minimum taxes and corporate tax shelters.

The teaching of tax law, the practice of tax law, the politics of taxation, and
the tax law itself have all undergone a remarkable transformation since Erwin
Griswold’s casebook first appeared in 1940, and even since I first joined that
enterprise in 1976. Let me provide context for my remarks here this afternoon
by illustrating some of those changes.

[The Figures referred to appear at the end of this téxt. These figures illustrate
a number of developments since the time of Erwin Griswold’s first edition in
1940—the growth in income and payroll taxes, the increasing complexity of the
income tax, and trends in federal expenditures including some projections for
the future. I also include a picture of the current distribution of wealth in the
United States and some international comparisons.]

So what is the status of the nation’s tax system today and where should we be
heading?

First, I regard the repeal of the estate tax in 2010 by the 2001 Act as a
mistake. The estate tax clearly has had problems requiring repair, including the
need to increase substantially the exemption, to lower and flatten the rates, and
to take more family circumstances into account. And there was a political neces-
sity to expand existing relief—or perhaps even to exempt from taxation—inter-
family transfers of closely-held businesses and farms.

But estate tax repeal succeeded because of the powerful pohtlcal forces aligned
against it, not its substantive shortcomings. First, the NFIB—representing small
businesses—made estate tax repeal its top legislative priority. Second, the aging
baby boom generation is now thinking about its mortality. The marketplace—
including the market for legislation—has long been very responsive to the de-
sires and concerns of this large generation.

Third, although the estate tax is imposed only on the wealthiest one to two
percent of people who die in any year, a Zogby poll found that the public—by a
71-29% margin—favored its repeal. Some observers dismiss such polls, insist-
ing that two out of every three Americans would be in favor of repealing any
tax. But I instead applaud the unflappable optimism of the American people—
70% of Americans apparently believe they will be in the richest one or two
percent when they die. Steve Forbes’s rallymg cry for repeal was the best: “No
taxation without respiration.”

Nevertheless, I think that there are good reasons for retaining a death-time tax
on wealth. The first is revenue. Supporters of repeal of the estate tax always
point out that it is a minor source of federal revenues, less than 1.5% of the total.
(See Figure 2.) But there are sizeable dollars at stake. In 1999, fewer than
50,000 taxable estates contributed $28 billion to finance the federal government.
Estate tax receipts had been projected to grow to about $40 billion by 2008. This
revenue could pay for a reduction in the top individual income tax rate from
39.6 to 33% or a reduction in the corporate income tax rate from 35 to 30% or
an exemption of all corporations with assets of $100 million or less from the
corporate income tax. It is not chump change.

Second, estate tax repeal favors the very wealthy, those families who least
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need tax relief. (See Figure 6.) About half of all estate tax revenue is collected
from the largest ten percent of estates—those valued at more than $5 million—
and in recent years the largest one percent of taxable estates—estates exceeding
$20 million each—have paid more than one-fifth of total estate taxes. Moreover,
most of these large estates are composed of liquid assets, not family businesses
or farms.

The estate tax has long been an important factor contributing to the progressivity
of the federal tax system. Indeed, if repeal of the estate tax succeeds, as some of
its proponents believe, in increasing capital accumulations, it will also substan-
tially increase the inequality of wealth.

Third, estate tax repeal could have an important adverse effect for many
charities, particularly universities and colleges, hospitals and museums. Typi-
cally, more than one-third of estates over $5 million make charitable bequests,
nearly half if the decedent is not married. In 1997, charitable bequests from
otherwise taxable estates totaled $14 billion. More than $60 billion of assets was
held by charitable remainder trusts. Economists have estimated that repeal of the
estate tax will reduce charitable bequests by anywhere from 12 to 80%. The
economist who offered the lowest estimate also predicted that lifetime gifts to
charity would drop by 12% if the estate tax is repealed.

Even if the 2001 Act’s repeal of the estate tax actually takes effect, there will
be pressure for its reinstatement. The long-term federal budget picture is not
rosy. When the baby boom generation retires, financial pressures on Medicare,
Medicaid and Social Security will all escalate. (See Figures 9, 10 and 11.) Large
tax-free bequests will be a fat target for a Congress looking for money. Propos-
als linking taxation of large bequests to popular spending plans—to help fund
long-term care for the elderly, for example—will be hard to defeat. Moreover,
alternatives are available to. Congress, which might produce almost as much
revenue as reinstating the estate tax. One choice would be to tax recipients of
large bequests with an accessions tax, a tax studied by the American Law Insti-
tute in the 1960s but largely forgotten since. Even an inheritance tax may prove
politically more popular than the disappearing “death tax.” Or, Congress might
simply decide to include large bequests in the recipients’ income. I would wager
that some tax on large wealth transfers will reappear.

Looking forward beyond the next decade, even the payroll tax—the most
popular federal tax—faces challenges. Today, for most families, this is the most
burdensome tax they pay. (See Figure 8.) There is little protest because the
public both knows and likes what the tax pays for, and because the employers’
share is hidden to employees. But the aging of the population portends new
pressures to raise these taxes, pressures which should be resisted. When the
Presidents’ Commission on Social Security released its final report at the end of
2001, it failed to agree on a solution—despite a membership which had been
chosen for their like-minded views. The Commission offered three alternative
approaches to the shortfall between Social Security’s finances and its promises
of benefits. All three alternatives had one thing in common: a large infusion of
funds into the Social Security Trust Fund from general federal revenues.
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Not only is the population aging, but increasing life expectancies have made
persons age 80 and older the fastest growing age group in America. (See Figure
10.) Anticipated demographic changes now imply an average annual trust fund
deficit of more than 2% of covered wages over the next 75-year period—the
lifetime perspective over which Social Security finances have typically been
measured. The estimated gap between benefits and taxes increases each year as
years of trust fund surpluses are replaced with years of deficit, so that if no
changes are made, it will take about a 5.5% tax rate hike to cover the gap
50 years from now. Probably the easiest way to comprehend the magnitude of
the forthcoming demographic changes is this: In 1940 there were 11 workers for
each retiree. Today there are about 3.3. By 2030 there will be only 2 workers per
recipient. Thus, if current benefits were financed only from current taxes and if
3 workers today pay 33 cents for each dollar of benefits, 50 cents would be
required from each of the 2 workers to fund a dollar of benefits. Or, if taxes are
not increased, benefits would have to be cut by one-third.

Unfortunately, projections of Medicare finances are even more dire than those
for Social Security. And health cost projections assume the relatively benign
increases of recent years, not the accelerating costs of recent months. State
finances are also threatened by the aging of the population since most spending
on long-term care for the elderly now comes from Medicaid. ’

To date, most of the political debate has been focused on whether to institute
individual retirement accounts. This is an important debate. Tax-favored asset
accumulation devices enjoy wide, growing, bipartisan support. The movement
for universal individual accounts within the social security system could create
an infrastructure for widespread holding and building of financial wealth. Facili-
tating wealth accumulation for poorer and middle class families should be a
national priority. This could prove to be one of the most significant tax and
economic policy developments in decades.

But as the President’s Commission learned, individual accounts alone will not
solve the Social Security financing gap. Some infusion of general revenue seems
likely. And if the alternative is an increase in payroll taxes, turning to general
revenues also seems right.

But the linchpin of our system for raising general revenues—the income
tax—which has served as the mainstay of federal finance for the past 60 years
has been losing public and political support.

During the past 25.years the income tax has fallen into disrepute and disfavor.
A substantial part of my recent book on the income tax endeavors to explain
why this has happened, a story I will not repeat here. But the key fact is this—
from the period immediately after the Second World War until 1972, the Ameri-
can people viewed the income tax as the fairest tax in the nation. Since 1980,
they have consistently viewed it as the least fair. In the presidential campaign of
1996—for the first time since the enactment of the Sixteenth Amendment in
1913—important presidential candidates made serious calls to repeal the income
tax. And the exit polls favoring a flat tax showed far more popular approval than
was revealed by simply looking at the votes for Steve Forbes, its chief propo-
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nent.

Although the overall level of federal taxes is now at a post-World War II
high, income taxes for many middle class families have been reduced by tar-
geted tax cuts. Those tax cuts, along with more promised by the 2001 Act,
coupled with the political and press focus on forthcoming financial troubles with
Social Security and Medicare, have kept the public clamor for tax reform at bay.
Nevertheless, a recent poll revealed that nearly half of the American people
favor changing to a “completely different” tax system.

And they have a point. Substantively, the income tax is a mess. Taxpayers at
every income level must confront extraordinary complexity. In 1940, the in-
structions to the Form 1040 were about 4 pages long. By 1976, they had ex-
panded to 48 pages. This year the instruction booklet is 117 pages long. The
Form 1040 has 11 schedules and 20 additional worksheets.

As of May 2000, the Code contained about 700 provisions affecting individu-
als and more than 1500 provisions affecting businesses, totaling 1.4 million
words, making the tax law more than 6 times larger than War and Peace and
considerably harder to parse. The regulations contained another eight million
words, spanning almost 20,000 pages. (See Figure 4.) During calendar year
2000, the IRS piblished 60 Treasury Decisions, 45 sets of Proposed Regula-
tions, 58 Revenue Rulings, 49 Revenue Procedures, 64 Notices, 100 Announce-
ments, 2400 Private Letter Rulings and Technical Advice Memoranda, 10 Actions
on Decisions, 240 Field Service Advice documents, and a partridge in a pear
tree.

In the past decade the President and Congress have used the income tax the
way my mother employed chicken soup: as a magic elixir to solve all the
nation’s economic and social difficulties. If the nation has a problem in access to
education, child care affordability, health insurance coverage, or financing of
long-term care, to name just a few, an income tax deduction or credit is the
answer. '

Tax legislation during the 1990s completed the unraveling of the 1986 Tax
Reform Act, which had promised, but failed to deliver, a broad-based, low-rate,
fairer and simpler income tax. The bipartisan coalition that enacted income tax
reforms in the 1980s has come unglued. Republican supply-siders and
deregulators, determined to lower tax rates and eliminate tax incentives by which
government channels private investments and spending, and traditional demo-
cratic tax reformers, interested in taxing all income alike, have both become
endangered species. Republicans in the Congress have never seen a tax cut they
won’t embrace, and Democrats now view income tax benefits as the way to
achieve domestic policy goals blocked by political barriers or legal limitations
on additional spending. . '

Sendtor William Roth, the former Chairman of the Senate Finance Commit-
tee, added a new wrinkle to the tax law in 1997 by naming the “Roth IRA” after
himself. Ways and Means committee chairman Bill Archer blessed us with the
“Archer MSA.” If members of Congress all believe they can attach their names
to a new tax break, they might add 535 new items each year.
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Despite its complexity, the bipartisan congressional strategy to spend money
on social programs through targeted tax cuts seems to please the public. But
trying to rectify the nation’s social and economic problems through income tax
breaks fails to solve the problems being addressed. For example, this nation—
contrary 'to the practice of other industrialized nations, which have universal
health coverage and spend far less on health care than we do—relies on tax
advantages for employers and employees as its main mechanism for providing
health insurance coverage to working Americans. The result: our health care
costs are the highest in the world and about 45 million Americans are uninsured.
Placing so much reliance on the tax law to produce adequate health insurance
has been the Titanic of 20th Century American domestic policy. And Congress
seems destined to repeat that mistake by enacting a new tax break for long-term
care.

Even the questions an income tax must answer have become more difficult
given changes in the economy, technology and how business is now conducted.
The shift from an economy reliant predominately on manufacturing to a service
economy spurred by innovative technology, along with the increasing impor-
tance of intangibles in the production of income, has resulted, for example, in a
worldwide struggle over how to resolve income tax transfer pricing issues and
also has put new pressure on the age-old question whether an expenditure is
currently deductible or must be capitalized. The capitalization question has never
been an easy issue for the income tax. Even in 1940 Erwin Griswold’s casebook
contained the classic case of Welch v. Helvering, one of the most frequently
cited income tax cases—the judicial fountainhead of the capitalization-deduction
question. Let me remind you of the guidance Justice Cardozo gave on this
pervasive question.

First, Justice Cardozo tells us that the word “ordinary” in section 162 should
be read in its natural and common meaning. This is a curious assertion since just
one paragraph earlier had the Court read the word “necessary” in section 162’s
phrase “ordinary and necessary” in anything but its natural and common mean-
ing, concluding that “necessary” does not mean “necessary,” but rather only
“appropriate and helpful.” Next, without further ado, Justice Cardozo announces
that Mr. Welch’s payment of his former company’s debts is not “ordinary,”
rather, he says, “it is ‘in a high degree extraordinary.’” I never have believed that
about Mr. Welch’s payments. But, in any event, the Court here experiences a
Little Bo Peep moment, telling us first that the payment is not “ordinary,” then
that it is “extraordinary.” Little Bo Peep not only “lost her sheep,” but “she
doesn’t know where to find them.”

Then Justice Cardozo comes to the punch line: “Here, indeed,” the critical
paragraph begins. I always warn my students about sentences that begin “Here,
indeed.” Indeed, I am wary of sentences merely beginning with “indeed.” But
when a court says “here, indeed,” watch out. “The decisive distinctions” Justice
Cardozo continues, “are those of degree and not of kind. One struggles in vain
for any verbal formula that will supply a ready touchstone.” Taxpayers and the
government have been struggling in vain ever since.
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Justice Cardozo concludes, “[t]he standard set up by the statute is not a rule of
law; it is rather a way of life. Life in all its fuliness must supply the answer to
the riddle.” Now really; section 162 of the Internal Revenue Code not a “rule of
law.” And we have been blaming the INDOPCO decision for all of today’s
problems.

The problem of capitalization is as old as the income tax. And while old
problems have worsened, new problems have emerged. Probably the most im-
portant are due to the internationalization of the world economy. We have seen a
dramatic increase in flows of both direct and portfolio investments into and out
of the United States in recent years. Foreign trade is increasingly important, as
are international business and investment activities, Tax-favorable foreign finan-
cial centers and global trading have become commonplace. Individuals have
also increased their foreign business activities. These developments, along with
innovations in ways of doing business, especially innovative financial instru-
ments, pose striking new challenges for taxation, especially income taxation.
Elsewhere I have urged a fundamental reexamination of U.S. international in-
come tax policies. No one can doubt the necessity of this task. Without it, the
taxation of international income may well completely unravel.

The Clinton Administration insisted that the greatest threat to the income tax
is from corporate tax shelters. So far, other than the recent IRS announcement
potentially waiving penalties, the Bush administration has had little to say on
this subject. I have long been convinced that a stable solution to the corporate
tax shelter problem will require greater conformity between book and tax ac-
counting for large publicly traded companies. Only then will economically un-
sound tax-motivated transactions reduce the company’s earnings to shareholders.
The Enron debacle has strengthened my conviction.

By 1986, when Congress eliminated safe-harbor leasing, corporate attitudes
toward the income tax had changed. Many corporate managers had come to
regard their tax departments as another potential profit center. They could in-
crease returns to shareholders by producing a better product, selling more goods
or services, or by saving taxes. Often tax saving was easier.

The 1986 Tax Reform Act halted the widespread use of tax shelters by indi-
viduals. But since then corporate tax shelters and our two-tier system of tax
enforcement have eaten away at both the federal fisc and the public’s sense of
tax fairness. No matter what the data show about the amount of income taxes
being paid by high income taxpayers or about the relationship of corporate taxes
to corporate profits, Joe Sixpack no longer believes he is getting a fair shake. Joe
believes that wealthy people and large corporations have tax advisers—lawyers,
accountants, investment bankers, magicians and alchemists—to help them ar-
range their affairs to duck the taxes they should be paying, to avoid their fair
share of the tax burden.

Americans now regard the income tax both as too complicated and unfair. Not
only has this phenomenon diminished popular support for the income tax, it also
threatens income tax compliance. Lou Harris, among others, has reported a
growing sentiment—especially among the young—that there is nothing wrong
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with tax cheating. In one episode of the 1970s comedy, All in the Family, Archie
told his wife and son-in-law that he had no intention of paying tax on his income
from a second job for which he was paid in cash. Archie said, “All those rich
guys have their tax shelters and this is my tax shelter.” Twenty-five years later,
Forbes magazine asked “Are you a chump?” for paying the taxes you owe. This
Archie Bunker attitude poses a real threat to the income tax.

Congress creates the complexities in the tax law, often providing convoluted
or inadequate statutory guidance—then blames the IRS for being unable to cope.
More power and more discretion devolves to the IRS and often to lower levels
within the IRS. As Congress has delegated more power to the IRS, it simulta-
neously introduced new penalties into the law in an effort to change the odds of
the tax planning lottery.

In 1998, Congress enacted the IRS Restructuring and Reform Act changing

the governance and many operations of the IRS. IRS officials now talk of a
~ customer-friendly culture at the IRS. The Treasury Department designed cus-
tomer satisfaction surveys for people who undergo IRS audits or collection
activities. (Your tax dollars at work!) The architects of the IRS restructuring
legislation and the IRS Commissioner all agree that the IRS must become a
modern user-friendly financial services institution. And improvements have oc-
curred. A recent University of Michigan survey even showed that people now
prefer dealing with the IRS than the airlines. Talk about damning by faint praise.

While I am a great fan of Charles Rossotti and his efforts to reorganize the
IRS, I remain wary when people talk about a customer-friendly IRS. I will
become a werewolf before I change from a taxpayer into a customer of the IRS.
Luckily, the IRS computers remain too creaky to call us at dinner offering some
new taxpaying option. To think that the IRS can become a modern financial
services institution without a major overhaul of the tax law it administers, is to
believe that you can turn a Winnebago around without taking it out of its garage.
When Congress promises to make the IRS customer friendly, I am reminded of
Emerson’s comment about an acquaintance: “The louder he talked of his honor,
the faster we counted our spoons.”

The fundamental problem is that the IRS is being asked to do too much. A
major simplification of the nation’s tax law is necessary. We need a major
overhaul of our nation’s tax system. Here is one idea: A consensus seems to
have emerged for repeal of the alternative minimum tax, because of the 2001
Act’s failure to avoid the massive increase in the number of taxpayers the AMT
will affect when the Act’s rate reductions are fully phased in. But we should
instead repeal the regular tax. If the 2001 Act does not sunset, more revenue
would be produced in 2008 by the AMT standing alone than by the regular tax.
If the regular tax were then repealed, 40 million fewer families would have to
file tax returns, eliminating about one-third of all filers from the rolls. People
who applauded the 1986 Act’s approach to tax reform—Ilower rates and a broader
tax base—should stop complaining about the AMT and start campaigning for
repeal of the regular tax.

I would go even further. The vast majority of American families should not
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need to deal with the IRS at all. In the current debate, only the proponents of a
national sales tax seem committed to this result. Everyone else—the flat-taxers,
the income' tax reformers, those who favor progressive consumption taxes—
would fail to remove the IRS from the lives of average Americans.

Given Congress’s propensity for enacting targeted tax breaks, it is hard to
believe that a flat tax—which still would require individuals to file tax returns—
would stay pure, flat, or simple for very long. The political allure of tax breaks
for specific expenditures or investments is catnip to both Congress and the
White House. And the flat tax’s treatment of exports and imports makes it an
anathema to American businesses.

The sales tax proponents have an important advantage. They are correct that
the vast majority of American families should not have to deal with the IRS at
all. They have labeled their proposal the “fair tax” and are spending tens of
millions of dollars to build grass-roots public support. The rub, however, is that
complete replacement of the income tax with a national sales tax would provide
a large tax reduction for the country’s wealthiest people.

The current income tax is a horrible mess. But, in the course of radically
restructuring our tax system, we should not enact a massive tax reduction for the
country’s wealthy people, those who least need such relief. The tax system can,
and should, be fixed without such a shift in the nation’s tax burdens.

In discovering how we should move forward, we can usefully look back to
our nation’s tax history. As I have urged elsewhere, we should return the income
tax to its pre-World War II status—not exactly to Erwin Griswold’s beloved
1939 Code—but to a relatively low-rate tax on a thin slice of the wealthiest
Americans. Enacting a value-added tax (VAT) of 10 to 15% would finance an
income tax exemption of up to $100,000 and would allow a vastly simpler
income tax at a 25% rate to be applied to incomes over $100,000 (see Figures 12
and 13), without either losing revenue or dramatically shifting the tax burden
toward middle and lower income families. The VAT, which is commonly used
throughout the world, would operate much like a national sales tax, but would
be much easier to administer and far more difficult to evade. Because a VAT has
long been considered dangerous to politicians who advocate it, another name
may be necessary politically—call it a goods and services tax, a business sales
tax, or, simply, a consumption tax. The earned income tax credit would have to
be replaced with a direct adjustment to take-home pay through withholding
credits, and bringing the states into conformity with the new federal system
would pose a major challenge.

But the kind of change I am advocating here would eliminate more than 110
million of the 135 million income tax returns that currently are filed each year,
and would allow substantial simplification of the slimmed-down income tax that
would remain. Enacting a VAT would also allow us to whittle the corporate
income tax down to a 25% rate, making the United States one of the most
attractive nations for corporate investment in the world. As sales tax proponents
are fond of saying, for the more than 150 million people from whom no income
tax would be required, April 15 would be just another spring day.
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But it is difficult to see how our current political process will achieve this
kind of restructuring of the nation’s tax law. How do we move forward intelli-
gently when in our political discourse ideology trumps ideas and demagoguery
drowns out debate? Reforming the tax law must be accompanied by reforms in
the process for making that law.

As we think about the future of our nation’s tax system we must remember its
central role in America’s political life. It is difficult to be optimistic about the
political future of our tax system when our political system is so undermined by
the money raising system for financing political campaigns. Jesse Unruh, one of
California’s premier politicians, was fond of saying, “money is the mother’s
milk of politics.” The congressional leadership and members of the House Ways
and Means and Senate Finance Committees are routinely showered with
motherloads of milk.

As a nice counterpoint to the vast sums of money contributed to members of
Congress, let me close with the following comments concerning the retirement
of George Lefcoe, my former U.S.C. law school colleague, from the Los Ange-
les County Regional Planning Commission:

He said that a mistake might have been that he retired before, and not after,
Christmas. “I really missed the cards from engineers I never met, the wine and
cheese from development companies I never heard of and, especially, the Honey-
baked ham from, of all places, Forest Lawn (a well-known Los Angeles mortu-
ary and cemetery), even though the company was never an applicant before the
commission when I was there,” Lefcoe said. “But because I miss them is why [
think it was a good idea I resigned,” he added, “I do not think it is wise to stay in
public office for too long a time.”

Lefcoe used the ham from Forest Lawn as an illustration: “My first Christmas
as a Commissioner—when I received the ham—I tried to return it at once,
though for the record, I did not because no one at Forest Lawn seemed autho-
rized to accept hams, apparently not even for burial. My guess is that no one of
the many public servants who received the hams ever had tried to return it,” said
Lefcoe. : »

“When I received another ham the next Christmas, 1 gave it to a worthy
charity,” Lefcoe recalled. “The next year, some worthy friends were having a
party, so I gave it to them. The next year I had a party and we enjoyed the ham.”

“In the fifth year, about the 10th of December,” said Lefcoe, “I began won-
dering, where is my ham? Why is it late?”

Lefcoe sighed and laughed. “So much for the seduction of public officials. It
was then I thought it was time to retire though it took me two more hams and
three years to finally do it.”

Now, there’s an example more members of Congress should follow.

Thank you.

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

184

"£'Z 8IqeL (1.00Z) S8|qe L |BOLIOISIH ‘Z00Z JEIA [E9S1d JUSWUISAD) SBIEIS PajiuN 8y) Jo 1aBpng :eoinog
&

O IR SR SRR
S EF L P EERELE QD v

[ DU OO S S R T S I S S Y S S S S S S S S S PR

6

N
N3

1 PERE SIS SN S U S

~ [E10) angre JUBWIAINSY PUB SOURINSU) [BIO0G el SAXE] SWOOU] UOHRIOAI0)) =iit= SOXE] WO} [ENPAIPU] el

000Z-0v61 :da9 j0 obejuadiag se asunog Aq sydiaoay

| @anb14

K I PO S I S S SIS
L E PO H L OCHF XS

0S

+ 001

oSt

T 00

- 0'6e

Tax Lawyer, Vol. 56, No. 1



185

ERWIN GRISWOLD’S TAX LAW—AND QURS

'6'Z ' '1'Z s21q.L (1002) SS|geL |edUOISIH ‘T00Z JEBA [EOSIY JUSWILIBAOS SIJelS paliun 8y} jo 1ebpng :aanog

& &

PR S S T SUNPRU SN B S S T SN PSS DU G S U W SV U SOY S S W T SN

& B @ & & S & P &P QLSS SRR
STESFSEPLPETESFLET ST P VAV I ESTL O EHH LS QS

r 001

r 002

- 002

Fooy

009

mmxwhEEmmccmEOl*n uﬁxmpmm_oxmlxl
S1d1908Y USWAIY PUE SIUBINSU| [B1I0G wdfine SXE| SUIOOU| UOREIOAIO]) werllimw SIXEB), BUIOIU] BNPAIDU] wmpmm

000Z-0v61 :99inog Aq sidiasay jo uonisodwo) abejuasiad

Z @inb1y

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

186

0002

"(0002) Yoogejeq aoiuag BnuaAdY [BWIBIU| (0002 (000 Jewwns) uys|ing
awoou) jo soNsHeIS SHl 19264 (9G61) SleIS pajiun ay) Jo JoeNSqY |EONSHEIS (916l PUB 06} :S83IN0S

9161

00000002

0000000

00000009

00000008

000000001

swnja ajesodiod @ swinjal [enpnipul @

000000021

swn)ay xe} sjesodios pue [enpiaipuj

€ 2anb14

0000000¥ 1

Tax Lawyer, Vol. 56, No. 1



187

ERWIN GRISWOLD’S TAX LAW—AND OURS

‘4 1B ‘washg Xe | [eispad ay) JO SRS |[BJaAQ aul Jo Apnis ‘Hoday uoneoldwis ‘uonexe) uc as)
-JIWLWOY) JUION WO} UBE) BIB 0Q0Z 104 SIaqWINN “Jwiyjejqelfuownselaoueldwos/Bio uoiepunoyxey mmm:dny
18 9|qBlIEAE ‘0002-SS61 ‘SIBOA PB8J0d|9S 89P0 SNUSASY |BUISIUL 8Yl Ul SPIOM JO SiBqunN
JO YIMOID) ‘UOIIEPUNOS XB] WIOJ) USYE} 818 9/6| 10} S1aquinN ‘suoneinbay [eiapad j0 8pod 8y} pue apoy
SajB)S paiiun ay) ul punoy sabed Jo se|dwes wopuel Wo.) PSALSP 3Je 96| PUB 06| JO) SelBwNss sJoyiny
0002 9161 av6l ov6t

F o

0001

- - - —1 0002

000¢

000¥%

0002

0008

0006

(Ou1) spuom Jo spuesnoy) O (440) SPIoM Jo spuesnoy: B

00004
suopeinBay pue 9y| Ul SPJOM djewixosddy

¥ 94nbBi14

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

188

S002 000z

[ ST S S S S S S T T S S O Y T ST S S SO SN0 SO0 T S S S S S T S S S S S S S S S S S S S W VAT S S S S S S S R H S S S ST S

S661

"ME| | 00Z uo paseq aJe 9002-2002 40} sainbiy ‘suoneargnd
SH| waund yum pejepdn ‘I-y ojqel (z861 'Po YIS ‘Isul sBupjoosg) AOMod Xv)] WHIAZ ‘NYWHO34 HdISOP :90IN0S

0661 5861 0861 5.6} 046} 961 0961

ss6t 0s61 +1 18 ov6lL

]

o138

+ 0C

[ isouBiHe— EES._.IIJ

S00Z-0v6} ‘1SayBiH pue }somon] :sejey xe | awoosu) ‘s'n

G ainbig

Tax Lawyer, Vol. 56, No. |



189

ERWIN GRISWOLD’S TAX LAW—AND OURS

‘(6661

$S34d "AINM} IIVA) € T1av] ‘GzZ ‘AIeI00S 1OP|OYANBIS YL 'LIOISTY INNY @ NVIWHDIOY 30NHg :82IN0g

19A9] LpIEOM

judssad ajnuinb a|puinb a|puinb aipuinb ajguinb
auo doj jsaybiy yuno4 paiyL puods’asg JISOmMon

| E—

: ' I — —— : -$
f.|- —_ - 000'005$

000°000°1$

000°00S°L$
=

[
e e e e —o— o 000000285
3

e | 000005283

000°000°'c$3

(s665) W

000°00S°c$

—- ——— ~ 000°000°¥$

_ - e [ . e e PR OQQ.Oom.z

000°000'S$
uonnqysip yjjespy
9 aanbig4

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

190

(0002 ‘s¥00g fenden) || Je ‘sHIgWNN IHL A8 "S°() ‘SANOWAT @ ONILVIY :80IN0S

2002 961 9161 or6l
. . 0
z z
x4
v
66
2L 9
8
- 0L
8L
rZl
62T .
gl

-8l

_ aseopapy D Aiunoeg eroog O

SUBOA Pa)Oa|og (Sajey xe] [jolhed ‘SN

1 9@anbi4

eakojdwe pue sekotdwa Aq Apujof pred Jusdiad

Tax Lawyer, Vol. 56, No. 1



191

ERWIN GRISWOLD’S TAX LAW—AND OURS

sejpuIND IV 1saybiy \nog 2APPIN

—

(1L00Z 08D) BL-9 2lqEL 2661-6.61 ‘S8ley Xe] [eiepad aAnosy3 ‘eoyO 1ebpng jeuoissaibuo) :801nog

puosag

oouBINSY| [B150S W BWodu| O

{2661) @woou| pjoyasnoH aaisuayaldwo)
Buisn ‘ajuind awosu| Aq ‘sajey xe) adUBINSU| [BIS0S PUB dWOdU| [ENPIAIPU] je49pPa 4 dANO8YT

g 24nbi14

juedlad

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

192

(6661 SS9.1d "ISu] ueqin) 9 ainbi4
.mzo_._.<._.ommxm ONIONVHD) ANV ADVHOOW3I(] 3AISNOJSIY 3AH3S3Q M ANIWNHIAOL) 3H | v 13 .m._mmam._.w 3N3ONJ
"1'g a1l ‘(L00Z) S9|qeL {BUOISIH 2002 1e9A [BOSI] ‘lUSWUIBACY) SalBlS pallun ay) jo 1e6png :e0inog

0002 5661 0661 G861 086l

aiesipopy

Gi61 0461 So6t 0961 Gs61

L

0561 Sv6l ov6t
- %0

Aunoag jepog - %02

jsaiaul 38N

asuajep jeuonen

r %09

{ | %08

%00b
j26png |gj0 ] Jo abejuasiad e se sainypuadxy |erepaq

6 2anbi14

Tax Lawyer, Vol. 56, No. 1



193

ERWIN GRISWOLD’S TAX LAW—AND OURS

‘L-1 8lqel
(8661 AeW) suondp Aoijod pue sainssaid Aigjebpng uug-5uo7 '8al0 1obpng [euoisseibuoy) pue
$E£-g a|qeL ‘uspisald 8y} jo uoday OILIOU0IT 8661 WO BIEP UO PasSeq SUOIENdjed Sioyiny :80IN0g

%0 lﬂ\\\\\\\\.\ $9-0z abe uonejndod

jo
sbejuaosad e se Jopio
pue gg abe uoly

ones Kouapuadap snjd-g9
0L 2inb1d4

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

194

“1-2 sigqel
(8661 ABW) suondop Aayod pue seinssaid Aiejebpng uua-buol ‘@010 196png [euolissalbuo) :80i1nog

oroz * 123174 0Z0Z 1661
“ %0

%2

%Y

%9

S—-t%s

| peopanD  emopanO  Aunoes [eos m

piesIpap pue ‘ased)pap ‘Qundag [e1o0g uo sainpuadxa |e1dpay Jo suogdafold

L} @anbig

409 jo eBejuesied

Tax Lawyer, Vol. 56, No. 1



195

ERWIN GRISWOLD’S TAX LAW—AND OURS

i

"(2002/01/1 PausSIA) woo sinsuIxelsales//.duy
woyy ejep uo peseq suoneindwod ‘g'N G'€ a1qel (@D30) 100 spual) xe] uondwnsuo) :20IN0g

(saxe) soes ajeys) ebeiany pajubloamun sn abriany paybismun G330 abeiany payyblomun N3

74

(sobesaae ajes pajybiomun)
000Z :SN pue ‘ssaquiaw 30 ‘N3 oY ut saey xet (1yA) uopdwnsuod

Z) 2anbiy

[UTEA

Tax Lawyer, Vol. 56, No. 1



SECTION OF TAXATION

196

sajelg papun

1'€ 8jqeL (GD30) 1007 SPUSS{ Xe ] UoRJWNSUOD (0IN0g

sk N3 €101 a030

. 6661 :d@O jo abeuddiad se (1vA Buipnjaul) saxe) uogdwnsuo)

€} ainbiy

d09 40 %

Tax Lawyer, Vol. 56, No. 1





